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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
STATE OF OKLAHOMA, ET AL., PLAINTIFFS
v. CASE NO.: 05-¢v-329-GKF(SAJ)
TYSON FOODS, INC., ET AL., DEFENDANTS

RESPONSE OF TYSON FOODS, INC., TYSON CHICKEN, INC.,
TYSON POULTRY, INC., AND COBB-VANTRESS, INC. TO STATE OF
OKLAHOMA’S MOTION TO EXPAND THE DISCOVERY PERIOD AND
INTEGRATED BRIEF IN SUPPORT THEREOF

The Court should deny Plaintiffs’ motion to expand the discovery period (Dkt. # 1418).
Plaintiffs have requested that this Court require each of the defendants to produce documents
pre-dating the discovery period previously defined by this Court. Plaintiffs’ motion is pointless
as it relates to Tyson Foods, Inc., Tyson Chicken, Inc., Tyson Poultry, Inc., and Cobb-Vantress,
Inc. (“Tyson”) because Tyson has not applied a temporal distinction in producing documents to
Plaintiffs. Tyson has already produced (or made available for inspection and copying) the
documents Plaintiffs seek. As the motion relates to other defendants, Plaintiffs have failed to
show the relevance of any documents created more than five years ago, presenting this Court
with only broad allegations of relevance rather than actual evidence of the relevance of specific
documents. Therefore, Plaintiffs failed to satisfy the burden imposed upon them by this Court to
justify expanding the discovery period.

L Because Tyson Imposed No Temporal Restriction on Its Document Production,
Plaintiffs’ Motion Does Not Apply to Tyson

Over the past two and a half years, Tyson has affirmatively produced to Plaintiffs more

than 100,000 pages of responsive documents relating to its operations in the Illinois River
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Watershed (“IRW™)." These documents include, but are not limited to, contract grower files and
electronically stored information regarding poultry operations which pertain to all persons whom
Tyson has identified as contracting with one of the Tyson defendants for the raising of poultry in
the IRW. Tyson produced all documents in its possession that were required for Tyson’s Rule
26(a) initial disclosures or that were responsive to Plaintiffs’ discovery requests, regardless of the
date of creation. For example, Tyson produced the following reports which pre-date the relevant

time period, as defined by this Court.

Report Complex Date Bates Range

Grower Master Download Springdale and Noel 1998 — TSN107974SOK -
April 2007 | TSN107985SOK

Cost of Hens Sold Report Springdale 1994 — TSN107986SOK —
with fiscal year-to-date April 2007 | TSN108154SOK

summary

Grower Pay Spreadsheet Noel 1998 — 2006 | TSN108155SOK —
TSN108982SOK

Grower Pay Spreadsheet Springdale 1998 - 2006 | TSN108983SOK -
TSN111043SOK

Fiscal Year Sold Hen Noel 1998 — TSN111069SOK -
Statistics September TSN111114SOK;

2007 TSN111167SOK -
TSN111184SOK;

TSN119579SOK —~
TSN119629SOK

Cobb Sold Pullet Flocks Cobb-Vantress 1996 — August | TSN116813SOK —
Statistics 2007 TSN116834SOK

Cobb Sold Bates Flocks Cobb-Vantress 1996 — August | TSN116835SOK —
2007 TSN116891SOK

Cobb Sold Hen Statistics Cobb-Vantress 1996 — August | TSN116892SOK ~
2007 TSN116937SOK

Additionally, with respect to individual growers, Tyson produced documents created

prior to the five-year limitations period to the extent that Tyson’s grower files contained such

' Tyson complied with this Court’s order of July 6, 2007, by producing all corporate
documents responsive to Plaintiffs’ numerous discovery requests without regard to the date of
creation.
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documents. For example, with respect to the following growers, Tyson produced contracts
executed in the 1980’s: Ed Gonzales — 12-18-88 and 10-18-89; Joyce Graves — 11-12-86; Bill
Curran — 10-1-84; Don and Carolyn Umberson — 8-13-87; and Green Acres — 11-1-85. See
Collective Exh. 1, documents produced herein and Bates numbered TSNOO553SOK -
TSNO0554SOK; TSNO0556SOK; TSNO1109SOK - TSNO1110SOK; TSN23093SOK -
TSN23094SOK; TSN099294SOK; and TSNO099573SOK -~ TSNO099574SOK. Among the
responsive financial documents Tyson produced for individual growers are the following
Monthly Broiler Cost by Grower reports: Katie Grimsley — January 1, 1983; Roy Grimsley -
March 31, 1984; and Randy West — August 27, 1983. See id., TSNO1471SOK; TSN01842SOK;
TSN25840SOK. Additionally, Tyson produced Flock Transfer Registers for IRW growers
located in the Springdale complex for the period from 1998 through 2006. See id.,
TSN87430SOK - TSN87488SOK; TSN87803SOK - TSN87982SOK; TSN111186SOK -
TSN111806SOK. For IRW growers located in the Noel complex, Tyson produced Flock
Transfer Registers for the period from 2001 through 2006. See id., TSN87489SOK -
TSN87802SOK; TSN119480SOK — TSN119578SOK >

On April 10, 2007, Tyson offered to make available for inspection and copying more than
two hundred and fifty boxes of historical contract grower files and operations records from its
Noel and Springdale complexes.3 See Collective Exh. 2, correspondence between M. Bond and

R. Garren. These boxes include documents dating back to at least 1972. On August 8, 2007,

* This list of documents does not include all documents created prior to the five-year
limitations period which Tyson produced to Plaintiffs. Rather, it is a representative listing of
such documents provided as a means of illustration for the Court.

. Any contract grower files relating to Tyson contract growers located in the IRW which
Tyson did not affirmatively produce to Plaintiffs as relating to persons contracting with Tyson
for the raising of poultry prior to five-year limitations period were made available to Plaintiffs
for inspection and review through this offer.
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Plaintiffs accepted Tyson’s offer, and in November 2007, Plaintiffs reviewed and inspected
eighty-two boxes of documents from the Noel complex. See id. At the conclusion of that
inspection, Plaintiffs made copies of documents contained in sixty-three of those boxes. See
Collective Exh. 3, Document Check Out Sheets. To date, Plaintiffs have not inspected the more
than 200 boxes of documents from Tyson’s Springdale complex.

Because Tyson did not impose a temporal limitation upon its document production,
Plaintiffs’ motion to expand the discovery period does not apply to Tyson. Quite simply, Tyson
has either produced or made available for inspection all files in its possession of which it is
aware and which have been located to date relating to contract growers and Tyson’s operations
in the IRW. Therefore, the Court should not grant Plaintiffs’ motion and order further
production of documents with respect to Tyson.

I1. Plaintiff Have Not Demonstrated the Necessity of Expanding the Discovery Period
Defined by the Court

It is well settled that discovery requests must be limited to a reasonable time period. If
discovery requests are not so limited, they are facially overbroad, and the party seeking
discovery bears the burden of proving relevance. See Williams v. Sprint/United Mgmzt. Co., 2006
U.S. Dist. LEXIS 69051 (D.Kan. Sept. 25, 2006). This Court has recognized that principle in
entering its July 6, 2007 and October 24, 2007 orders and holding that, to justify expansion of the
discovery period, Plaintiffs must demonstrate the relevance to the current condition of the IRW
of poultry litter applications occurring in the distant past. See July 6, 2007 Order (Dkt. # 1207)
and October 24, 2007 Order (Dkt. # 1336).

In attempting to meet the requirements set forth by this Court, Plaintiffs broadly assert
that all documents relating to poultry operations and poultry litter handling practices in the IRW

are relevant to issues of past and present environmental injuries, damages, and relief, regardless
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of their age. As evidence of the relevance of documents created more than five years prior to the
filing of this suit and the ensuing need to expand the discovery period, Plaintiffs offer the
following: (1) an affidavit regarding the effects of “chicken waste application in the distant
past,” (2) their Second Amended Complaint, which seeks relief for past as well as present
conduct, and (3) an Oklahoma statute providing that the duration of misconduct is a factor in
determining punitive damages. None of these three pieces of “evidence” satisfies the
requirement of this Court that Plaintiffs must provide “extensive briefing on the legal issues
presented and expert testimony on the impact of chicken waste application in the distant past
upon the current condition of the watershed.” July 6, 2007 Order (Dkt. # 1207). Because
Plaintiffs fail to sufficiently demonstrate the actual relevance of any specific documents and the
need for expanding the discovery period beyond the five years previously imposed by this Court,
the Court should deny their motion.

A. The Affidavit Submitted by Plaintiffs Does Not Demonstrate the Relevance of
Discovery Beyond the Five-Year Limitations Period

Plaintiffs submit the affidavit of Shanon Phillips, an employee of the Oklahoma
Conservation Commission, in an effort to support their claim that the application of poultry litter
more than five years ago adversely impacted the condition of the IRW at the time and continues
to affect the condition of the IRW. Ms. Phillips’ affidavit does not satisfy the Court’s
requirement that Plaintiffs must demonstrate the relevance of documents created beyond the five-
year limitation period. Rather than demonstrating the effect of the land application of poultry
litter on historical or current water quality, Ms. Phillips® affidavit is, in effect, a summary of
Plaintiffs’ overall claims in this action, as it focuses on general water quality in the IRW and

makes only broad allegations that poultry litter negatively affects water quality.
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The affidavit does not demonstrate the relevancy of any particular documents created
beyond the five-year limitations period. In no way does Ms. Phillips’ affidavit establish, or even
partially support, the idea that any specific documents relating to Tyson’s operations in the IRW
are actually relevant as required by the Court’s July 6, 2007 Order.

B. Plaintiffs’ Second Amended Complaint Does Not Satisfy the Court’s

Requirement of a Showing that Documents Beyond the Five-Year
Limitations Period Are Relevant

Plaintiffs contend that because their Second Amended Complaint seeks relief for past as
well as present conduct, they are entitled to unlimited discovery of all documents regardless of
age. In making this contention, Plaintiffs lose sight of what is really at issue with respect to their
motion. Plaintiffs argue that the statute of limitations does not run against a government entity
acting in its sovereign capacity to enforce a public right and that this exception applies to the
State of Oklahoma. Plaintiffs then extend this argument and assert that the statute of limitations
places no bar on discovery by the State in this action.

Plaintiffs’ characterization of the statute of limitations as extending the relevant
discovery period is simply incorrect. Plaintiffs cite State v. Tidmore, 674 P.2d 14 (Okla. 1983)
and Oklahoma City Municipal Improvement Authority v. HTB, Inc., 769 P.2d 131 (Okla. 1988)
for the propositions that the State may bring a cause of action to enforce a public right despite the
lapse of an otherwise applicable statue of limitations and that evidence relating to the conduct of

the defendants beyond the five-year limitations period is relevant.” However, these cases do not

grant the State the right to discover information pertaining to a period of time beyond the

* Whether or not the exception to the statute of limitations applies in this action to allow
Plaintiffs to pursue claims for pre-2002 conduct of the defendants is not presently at issue. In
fact, the Court issued its previous order on the relevant discovery period without rendering a
decision on the statute of limitations and its effect on Plaintiffs’ ability to pursue certain claims.
See July 6, 2007 Order, p. 3 [DKT. #1207].
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limitations period specified by the Court. To the contrary, the law is well settled that a district
court has broad discretion to define the scope of discovery and to deny discovery when materials
are overly burdensome to produce, when production of the materials may delay the case, or when
the materials are less relevant to the matters at issue. See, e.g., King v. PA Consulting Group,
Inc., 485 F.3d 577, 590 (10&' Cir. 2007); Cruces v. Utah State Veterans Nursing Home, 222
Fed.Appx. 776, 781, 2007 WL 901946 (10lh Cir., March 27, 2007); Gaines v. Ski Apache, 8 F.3d
726, 730 (10th Cir. 1993) (“The trial court has broad discretion regarding its control of
discovery, and we will find that discretion to have been abused only when a denial of discovery
precludes a fair trial.”) (Internal quotation marks and citation omitted.). The Federal Rules’
“desire to allow broad discovery is not without limits and the trial court is given wide discretion
in balancing the needs and rights of both plaintiff and defendant.” Gomez v. Martin Marietta
Corp., 50 F.3d 511, 1520 (10™ Cir. 1995).

This Court should not be misled into expanding the discovery period based upon
Plaintiffs’ erroneous portrayal of Tidmore and HTB, Inc. or the simple fact that Plaintiffs have
pled claims relating to conduct beyond the five-year limitations period. Neither constitutes
actual evidence of the relevance of any particular document beyond the five-year limitations

period.

C. The Mere Fact That Plaintiffs Have Claimed Punitive Damages Does Not
Justify Extending the Discovery Period Beyond the Five-Year Limitations
Period

Plaintiffs also argue that information relating to poultry operations in the IRW more than
five years ago is relevant on the issue of punitive damages. Plaintiffs specifically argue that
under 23 Okla. stat. tit. § 9.1(A)(3) a jury may award punitive damages based in part upon “the

duration of the misconduct.” However, Plaintiffs fail to demonstrate that any specific documents
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are relevant to their punitive damages claim; in fact, to date, Plaintiffs have produced no
evidence establishing that they are entitled to punitive damages at all.

The fact that Plaintiffs have requested punitive damages certainly does not constitute
conclusive evidence of the relevance of any documents beyond the five-year limitations period.
In effect, this Court has already found this fact to be insufficient evidence of such relevance. At
the time that this Court issued its July 6, 2007 Order, requiring Plaintiffs to present additional
evidence of relevance to justify the expansion of the discovery period, Plaintiffs had already
asserted their claim for punitive damages in both their Complaint and First Amended Complaint.
See Complaint (filed June 18, 2005), | VI (5); First Amended Complaint (Dkt. # 18-1), | VI (5).
Plaintiffs have not provided any evidence to show how any specific documents are relevant to
determining the existence of punitive damages and therefore have not met the burden imposed by
this Court to demonstrate an actual need for an expanded discovery period.

III.  Conclusion

Aside from the fact that Tyson has produced responsive documents without regard to the
date of creation, which renders Plaintiffs’ motion irrelevant to Tyson, Plaintiffs clearly have not
presented this Court with the proof necessary to support an expansion of the discovery period.
Even if Tyson had taken a more restricted approach to producing documents, Plaintiffs have not
satisfied this Court’s requirement that they must prove the relevance of documents outside of the
previously defined discovery period. Plaintiffs are familiar with the types of documents in
Tyson’s and other defendants’ possession relating to operations in the IRW, yet they do not
articulate how any of these documents, created during an expanded time period, are relevant to
their claims. After reviewing and analyzing the more than 100,000 pages of documents

produced by Tyson in this action and the great volume of documents produced by other
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defendants, Plaintiffs are unable or unwilling to explain the probative value of documents
relating to a broader discovery period. Plaintiffs clearly are not entitled to an expansion of the
discovery period. Therefore, this Court should deny Plaintiffs” motion for expansion of the

discovery period.
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Respectfully submitted,

KUTAK ROCK LLP

By: __/s/ Michael R. Bond
Michael R. Bond, appearing pro hac vice
Erin Thompson, appearing pro hac vice
The Three Sisters Building
214 West Dickson Street
Fayetteville, AR 72701-5221
(479) 973-4200 Telephone
(479) 973-0007 Facsimile

-and-

Stephen Jantzen, OBA #16247
Patrick M. Ryan, OBA # 7864
RYAN, WHALEY & COLDIRON
900 Robinson Renaissance

119 North Robinson, Suite 900
Oklahoma City, OK 73102

(405) 239-6040 Telephone

(405) 239-6766 Facsimile

-and-

Thomas C. Green, appearing pro hac vice
Mark D. Hopson, appearing pro hac vice
Timothy K. Webster, appearing pro hac vice
Jay T. Jorgensen, appearing pro hac vice
SIDLEY AUSTIN BROWN & WOOD LLP
1501 K Street, N.-W.

Washington, D.C. 20005-1401

(202) 736-8000 Telephone

(202) 736-8711 Facsimile

Attorneys for Defendants,

Tyson Foods, Inc., Tyson Chicken, Inc.,
Tyson Poultry, Inc., and Cobb-Vantress, Inc.
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I also hereby certify that I served the attached documents by United States Postal Service, proper postage
paid, on the following who are not registered participants of the ECF System:

C. Miles Tolbert

Secretary of the Environment
State of Oklahoma

3800 North Classen

Oklahoma City, OK 73118
COUNSEL FOR PLAINTIFFS

/s/ Michael R. Bond
Michael R. Bond
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